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Dear Sir: Opinion No. 0-2106
Re: (a) Whether or not a contrac-
" tual relation exists between
the Universlty of Texas and
a student. )
(b) If contractual relationship
exlsts, can the parties alter
said contract?

We have for reply your letter of March 20, 1940, desiring to.
know whether or not a contractual relatiomship exists between a student
and the University of Texas wnder the facts sef{ forth in your letter., In
order that these facts may appear in this opinion as you have stated them,
vwe quote from your letters: .

*The Boa.rd of Regents has wnder consideration sn appeal
by & former student from the action of the administrative
officials in denying him admission to the Coliege of Arts end
Sciences at the University of Texas in September, 1939.

"The University of Texas publishes and distributes
catalogues or bulletins. Catalogues are made avallable to
students and to prospective students as well as the parents
of sald students.

"Accordingly a ocatalogue or bulletin was published
and dlstriduted entitled 'The University of Texss Bulle-
tin, No. 3717 -~ May 1, 1937. Catalogue No, Part VI:
College of Arts end Scilences and School of Education.”
The provisions of sald catalogue cover the schelastic
years 1938-1939 and 1937-1938, respectively. The provi-
sicna of sald catalogues in reapect to the questions here
involved for each of said scholastic years are the same,

"On the inside top cover appears a capitalized head-
ing which reads: ‘GENERAL PURPOSE OF THE CATAIOGOE, *
Under this heading the following paragraph appears: ‘The
Catalogue contalns the officlal regulations for the next
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two years. Except as to degree requirements, these regula-
tions are not valid beyond that time,®

“Under a capitalized heading several pages later, GRAD-
UATION UNDER A PARTICULAR CATALOGUE, appears: 'A Student
registering either for the first time or in a later year in
the College of Arts and Sciences may obtain a degree in the
College of Arts and Sclences according to the requirements
of the catalogue then in force. . . o .All of the above
provisions, however, are subject to the restriction that
all the requirements for a degree In the College of Arts and
Sciences must be completed within slx years of the date of
the catalogue chosen.' (p. 28)

"Under the capitalized heading 'STANDARD OF WORK RE-
QUIRED* (p. 23) is the sub-capitalized heading REQUIRED
MINIMOM.*' *To avold special observation, final trial, or
being dropped from the rolls of the University, the student
must meet the following standard of work.' . . . . (p. 24)

"The provisions of the catalogues in regard to the
‘Required Minimum of Work' appearing at pagee 23 and 25
here under coneideration. The Provisions of sald catalogue
in regard to the 'Requirements for & Degree' appearing at
pages 27 to 29 inolusive, have not been changed and are
still const:med. to be applica.ble to the student.

. "The student in question entered the Gollege of Arts
and Sciences at The University of Texas In September, 1937,
under the terms and conditions of the above catelogue or
bulletin for the scholastic years 1937-38 and 1938-39,

"I)uring. the session of 1937-1938 the student met the
acholestic requirementa contained in sald cataiogue or
bulletin, and there is no issue or question in regsxd to
his a:holastic qualifica.tiona for this session.

“On June 25, 1938, after the publication and distri-
bution of the aforesald catalogue or bulletin, the Board
of Regente of the University of Texes, acting upon the
recamnendations of the Faculiy, considered and adopted
nevw regulations or minimum of scholaatic requirements
for students In the College of Arts and Sclences at the
University of Texas. The new standard of work wes en-
titled ‘Required Minimum of Work,*' the pertinent part
of which requirement reads as followa:

"o avold Scholestic Probation or being dropped
from the rolls of the Unlversity, the student muat meet
the followlng standard of work 4t the end of each semester
of the Long Sesslon.® . . .
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“The new requirements are different than those contained
in the catalogue for 'Required Minimm of Work' and 4o not
appear therein. '

"Between August 15 and September 1, 1938, the Registrar
of the University of Texas mailed printed copies of the new
scholastic requirements to each student and prospective stu-
dent vhose neme and address wag Inown or available to the
Registrar from the records of the University, but it is not
Imown vhether or not the partioular student received such a
notice.

*“The student in question then returned to the University
of Texas and duly registered and was admitted to the College
of Arts and Sciences in September, 1938, for the 1938-1939
gession., During the fall semester the student made and ex-
ceeded the minimum requirements for scholastic work as set
ont in the catalogne, but falled to meet the new scholastic
requirements for sald semester and was placed on scholastic
probation in February, 1939. When the student failed to meet
these new scholastic requirements and was placed on probation,
the Dean of the College of Arts and Sciences on February 1,
1939, prepared and mailed the parent of the stpdent in ques-
tion a notice of eaid scholastic probation. There appearsa
upon the face of sald notice the following statement: * See
over for rules relating to the required minimm of work.‘
There is printed on the back of saild notice a full statement
of the new requirements for minimwm of work in the College
of Arts and Sciences at the University of Texma. At the
bottom of the said notlice and below a perforated line is a
receipt form merked *IMPORTANT' with the statement 'To be
signed and returmed tc Dean Parlin by the parent or gunardien'
of the student.

"This receipt reads as follows: 'I have received and
read the attached NOTICE OF SCHOIASTIC FROBATION, apd I
understand and accept the terms thereof.! A receipt of
notice of scholastlc probation was recelved by the Dean of
the College of Arts end Sciences bearing the name of the
father of aald student in question written in Ink. This
sligned receipt form is now In the flles of the Dean of the
College of Arts and Sciences. A copy of the form of said
notice is hereto attached for your information.

"The student duly registered in the College of Arts
and Sciences for thegpring semester of 1939. For sald semester
the student met the scholastic requirements as published in
the catalogue, but again failled to meet the new reguirements.
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"Under the new scholastlc requirements of minimum of
work in the College of Arts and Sclences and by reason of
the student’s probation and fallure, the stuflent was required
to attend the Summer Session, and 1f he passed the reguired
amount of work at said session, he would have been permitted
to re-enter the College of Arta and Sciences in September,
1939, but if he failed to pass such requirements, he wonld
not have been permitted to have returned and registered in
said College wntil February, 1940, requiring of him an ab-
gence from the College of one semester. The student refused
to attend the Sumer Sesalon, insisting that he had met the
catalogue scholastic requirements and was entitled to con-
tinue in said College without the necessity of attending the
Summer Sesslon, and that the new acholastic requirements were
not a.pplica.ble to him,

"The perents of the student contend that the catalogue
is a contract and that the Board of Regents would have no
euthority to change the scholastic requirements existing at
the time of the student's entrance Into the College of Arts
and Sciences and epply them to sald.student. But, on the
other hand, the Board of Regents contends that it has the
power and authority to make proper and reasonsble changes in
the rules in regard to the minimum of work required, either
after proper notice to the student ox, with the knowledge and
consent of the student's parents or gnardian.

"It is conceded that iIn this came the nmew scholastic
regulations are different from those contalned in the cata-
logne, and that the same were adopted by the Board of Regents
in order to ralse the standard of the scholastic work re-
quired to continue in the University of Texas., It is further
conceded that the new rules are more onerous in the require-
ment of proficlency of study.

"The student in question did not become twenty-one years
of age until December 21, 1939.

"Will you pleese advise me upon the following questions:

*1l. Whether or not the catalogue in stating the scholes-
tic reguirements for a student to comtinue in the Unilveraity
of Texas and the entrance of the student under its terms con-
stitutes a written contract between the University of Texas
and patron?

"2, If you answer to the foregoing guestion in the
afflrmative, then pnlease advise whether or not as a matter
of law under the facts of this case the partles have so
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altered, modified, or amended the original contract as
to make the new required minimum of work rules applicable
to the student as was done in this case.”

Stated more simply, we have a student who duly registered in
the University of Texas for the scholastic year 1937-1938 pursuant to
the terms of the catalogue of that institution in force at that time
covering the years 1937-1938 and 1938-1939. Among other things the ocata-
logue .contained certain standards of work required to be met by the stu-
dent in order to avoid being placed under a speclal observation, upon
final trial, or being dropped from the rolls of the University. -

The student met these requirements as contained in the catalogue
under which he entered the University, but during the 1938-1939 scholastic
year he failed to meet certain new standards of work required as adopted
by the Board of Regents of the University of Texas on June 25, 1938,
which are more onerous than those referred in the catalogue under which
sald student entered the University of Texas in 1937. The regquired stand-
ards of work as contained in the catalogue in force in 1937, however, were
at all times met, Because of his fallure to meet the new requlred stand-
ards of work during the 1938-1939 scholastic year the student was placed
upon scholastic probation, and was instructed to attend Suwmer School, He
refused to attend Summer School, and the Unlverslity officlals refused him
registration in September, 1939.

Your first question is whether or not a contractual relationship
exists between the student and the University of Texas, and the general
rule in this country is that such contractual relationship does exist. As
. 8tated by Profesgor Williston in his treatise upon the Law of Contracts,

“The general Amsrican view 1s that the relation between
the student and a private inatitution of learning is contrac-
tual and that a student entering such an jnstitution has con-
structive knowledge of the terms of admission stated In 1lts
catalogue or announcement, especially where the student signs
a reglstration card referring to and conditioning entrance
upon agreement to the terms so stated. 'The offer 1s made
up collectively of the terms of the University catalogue,
bulletins issued, and notices printed on registration cards.
All the acts of registration constitute acceptance.'”

I Williston 276.

In accord with this propoaition are the following cases: DBooker
v. Grénd Repids Medical College, 156 Mich. 95, 120 N. W. 589, 2k L.R.A.
(N. 8.) 447; Tate v. North Pacific College (Bup. Ct. Oregon, 1914) 140
Pac. 743, People v. Bellevue Hospital Medical College, 14 N. Y, Supp. 490,
aff., 28 N.E. 253; Goldstein v. New York University, 78 N. Y. Supp. 739,
Horner School v. Wescott (Sup. Ct. N. C.) 124 N. C. 518, 32 S. E. 885;
14 Corpus Juris Secundum p.1l358; Barker v. Trustees of Bryne Mawr College,
et el. (Sup. Ct. Pa.), 278 Pe. 121, 122 Atl. 220; Gott v. Berea College,
156 Ky. 376, 161 S.W. 20k, 51 L.R.A. (N. S.) 17, 11 Corpus Juris 984;
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Stetson University v. Hunt, 88 Fla. 510, 102 So. 637; Baltimore University
v. Colton, 98 Md. 623, 57 Atl. 14, In acocord in Texas are the following
casess Vidor v. Peacock (C.C.A. 1912) 145 8. W. 672; Terrell Military
College v. Taylor {(C.C.A. 1925) 275 S.W. 1089; Plerce v. Peacock Military
- College (C.C.A. 1920) 220 S.W., 191; Peacock Military College v. Hughes
(C.C.A. 1920), 225 S,W. 221; Peacock Military College v. Scroggins (C.C.A.
1920) 223 S.W. 232. England, perhaps because of the traditiomal indepen-
dence of her universitles, recognizes no such contractual relationship and
courts there afford no redress to & student arbitrarily dismissed or other-
wise disciplined. Green v. Master and Fellows of St. Peters College, Cam-
bridge, 31 L. J. 119; Thomsen v. University of London, 33 L. J. C. 625.
See also 77 University of Pennsylvania Law Review 69%, 1 Williston on Con-
tracts, p. 276.

Volmme 27 of Ruling Case Law at page 144, states the rule to be
as follows:

"One who is admitted to & college and pays the fees for the
first year‘s instruction has a contract right to be permitted to
continue as a student until he, in regular course, attains the
diploma and degree which he seeks, and which the institution ls
authorized to confer, and he cannct be arbitrarlly dlemissed at
the close of & year merely because he is cobnoxious to other stu-
dents on account of his race. While admitted students are at '
liberty to terminate all relations at any time, it does not follow
that the college or university has the same right. In fact, when
one is admitted to a college, there iz an implied vndexstanding
that he shall not be arbitrarily dismissed therefrom. The regquired
fees may be pald annually, and may be no more than fair fees for
the advantages receilved by the student during the year, and yet
it 1s clear that the fees for the first year are, in fact, pald
and received with the understanding that the work of the year
will not be made fruitlees, & graduation and a degree made Im-
possible, by an arbitrary refusal to permit further attendance.

In this vnderstanding there is no want of mutuality. There is

no want of good amd valnable consideration. A law school camnnot
dismiss a student, or refuse to permit him to graduwate, for irregn-
larity in attendance, where its custom, as understood at the time
of his matriculation, was that all that was necessary for graduation
was payment of the required fees and campletion of the work, to
accomplish which the student might take such time as wes needed.
An action for breach of contract 1s not an adequate remedy for
such wrongful expulsion depriving the student of the opportunity
of ocbtaeining e diploma end degree 4o which, under hls contract,

he is entitled, and mandamus will lie to compel his reinstatement.”
. (Underscoring ours).

While there are few reported cases dealing specifically with state
mniversities, we see no reason why the rule should be different. BSee State
v. White, 82 Ind. 278, 42 Am. Rep. 496, Anthony v. Syracuse University,
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223 N. Y. Supp. (28) 98, 130 Misc. 249, reversed in part, 231 N. Y. Supp.
435; Glesason v. University of Mimnesote (Sup. Ct. Minn. 1908), 108 Mim,
359, 116 N.W. 650; People v, The Regents of the University of the State of
New York, 199 App. Div. 55, 192 N. Y. Supp. 108; Niedermeyer v. Curators
of the University of Missouri, 61 Miss. App. 65i4; Jackson, et.al v. State
ex rel Majors {Sup. Ct. Neb. 1898) 57 Neb, 183, T7 N. W. 662; State ex rel
Ingersoll v. Clapp, et al, 81 Mont. 200, 263 Pac., 433; 13 Cormell Law
Quarterly 85; 12 Virginia Lew Review 645; 27 Ruling Case Law 1hk,

Volume 14 of Corpus Juris Secundum, page 1361, states the rule as
follows:

"While the relation existing between the college or wniver-
8lty end the student 1s contractual, preclnding an arbltrary refusal
to permit further attendance, yet the power of suspension or ex-
pulsion of students iIs an attribute of govermment of eduncational
Institutions, and obviously and of necegsity there is implied iIn
the contract a term or condltlion that the student will obey and con-
form to the ocollege rules of govermment and will not be gullty
of such mlscondunct a8 would be subversive of the discipline of the
college or wniversity, or as would show him to be wnfit morally to
be continued as a member thereof. It has been stated that the rules
of educational institutions supported in whole or in by &

____M________M_LBM
r:la.tions from the public trees are viewed somewhat mbre criti-
by the courts 'hha.n those of private mstimtions ¥ (Under«
acoring f . o

In other words, 1t seems the only distinction made_hetween private
institutions and public institutions is that the rules of public institu-
tions are viewed somewhat more eritically by the courts than those of pri-
vate ingtitutions. This is indeed true in Texas, where the reasonable rules
and regulations promulgated by the Board of Regents of the University of
Texas are viewed with the games force and effect as legislative enactment.
Foley v. Benedict, infra.

In Anthony v. Syracuse Univarsity, 231 N. Y. Supp. 475, the court
beld that Syracuse Tniveraity was a dquasi-public institution, and a branch
of the educational system of the State of New York. In disoussing the re-
lationship between & student and that inastitutlon, the court sald:s

*“Under ordinary ciroumstancea end conditions & person
matriculating at a university establishes & contractual re-
lationship, under which upon coampliance with all reascnable
regulations as to scholastic standing, attendance, deportment,
payment of tuition, and otherwise, he is entitled to pursue
his selected course to completion and receive the degree or
certificate awarded for the suceesaful completion of such

degree.”
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Again, in Tate v. North Pacific College (Supreme Court of Oregon,
1914) 140 Pac. T43, the court sald:

"The issuance by a college of a catalogue stating the re-
quirements for graduation and for the conferring on candidates
of the degree of Doctor of Dental Medicine, and the entrance,
matriculation, and attendance of sessions by a student with
knowledge of those requirements constitutes a contract by the
student to comply with the requirements, and by the college to
issue a diplama on compliance with the requirements.”

In Keidermeyer v. Curators of the University of Missourl, supra,
the catalogue of the state wniversity for the years 1892-1893 contained the
statement that applicents for admission to the classes of the law depart-
ment were required to pey $50.00 for the first year and $40.00 for each
successive year. The plaintiff in 1892 paid $50.00 end was admitted to the
smior class. The catalogue for the scholastic year 1893-189k4 stated that
all law students were required to pay $50.00 per year. The plaintiff in
1893 tendlered $40.00 for admission to the senlor class, was rejected and
paid the $50.00 demended uwnder protest. It was held that the catalogue of
the state miversity constituted an offer and the plaintiff by registering
accepbed the offer. The court then stated:

. "After the proposition contained in the catalogue of 1892-
1893 had been accepted by plaintiff, and the rights of the plain-
tiff had thereby become fixed, 1t was not within the power of

the defendants to alter or abridge those rights dy wilthdrawing the
proposition and publishing theat contained in the catalogue of 1893
and 1894. And whether the plaintiff had notice of that fact be-
fore he applied for admission to the second year's course or not,
it seems to us, can make no difference. The proposition contained
in the catalogue of 1892-1893 was that of the state, and, when
accepted, good falth and fair dealing required it should be carrled
out on the part of the atate to the letter. An enlightened and
progressive state can 11l afford to trifle with the rights of the
citizens in the slightest degree. The court erred In rejecting the
theory contained in the plaintiff's instruction and in adopting
that contained in those of the defendant's.”

In Foley v. Benedict, et al. (Com. App. 1932) 122 Tex. 193, 55
SJN. (2d) 805, the court was concerned with the validity of a regulation
adopted by the Board of Regents of the Unlversity of Texas requiring a
certain standerd of proficiency in order for a student to stay in the
medical branch of the Univergity. Re-admission was refused the student
after he had failed to maintain and meet the standards required. The
Camnission of Appeals quoted with approval certain passages from the
opinion of State v. White, 82 Ind. 278, 42 Am. Rep. 496, which recognized
that certain contractnal rights exist between a student and a state
supported university, held the regulation of the Board of Regenta to be a
reesonable one, and In the course of thls opinion said:
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"A student vho 1s admitted to the university receives
the privilege of attending that institution subject to the
reasonable rules and regulations pramlgated by the Board
of Regents end exist at the time of his entrance into
the aschool. Underscoring ours)

Consequently, we hold In answer to youwr firet question that the
cataloguea of the University of Texas and bulletins isswed, malled to stu-
dents and prospective atudents of that Institution, constitute an offer o
contract on the part of the state, through the Board of Regenits, and that
the acta of registration constitute acceptance of such an offer by the stu-
dent. On the part of the Unlversity it is agreed that if the student will
pay his registration, and all other required fees and deposits, follow the
courses prescribed in the catalogue, maintain ordinary standards of disoci-.
pline required, and the standards of proficlency in work set out in the
catalogue under which he enters the University, 1t will in due course of
time award such student a diploma or degree. On the other hand, the stun-
dent promises to ablde by reasonable rules and regulatione concerning his
discipline, to follow the courses of study and the acholarshilp requirements
set forth in the catalogue under which he enters the University, and to
camplete his course within the period prescribed. We hold that such a con-
tract was created under the facts set forth in your letter.

- However, were we to hold that a contractual relationship does not
exlat between the University and one of ita students, we belleve that under
the case of Foley v. Benedlct, supre, the result would be the same. In the
Benedict case, the Cammisslon of Appeals pointed out that reasonable rules
and regulations prammlgated dy the Board of Regents of the University of
Texas have the effect of leglslative enactments., The court also made it
clear that upon admisslon a student receives the right of attending the
institution subject to the reassonsble rules and regulations prommlgated by
the Board of Regents and existing at the time of his entrance into the
30110010

In other words, fram whatever theory the right may epring, certain
fixed or vested rights accrue to the student upon his entrance into the
State University "under a particular catalogue®. We do not believe that
these fixed or vested rights so acquired by the student cen be chenged or
modified to his detriment by the promulgation of retroactive rules and regu-
lations by the Board of Regents of the University of Texas. Such wonld not
be ressonable rules and regulations within the meaning of the Benedict case,

suprea.

In apnswer to your second guestion of vwhether or not as a matter
of law mmder the facts of the case the parties have’ altered, modified, or
smended the original contract as to meke the new reqni.red. minimm of work
rules applicable to the student in question, we must-hold that the parties
have not as & matter of law wnder the facts given us’ a.J,tered the contract
first entered into in September, 1937, between the student and the Univer-
8ity of Texas. 'The only facts relating to this part of your gquestion show
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that notice was given on February 1k, 1939, to the parent of the student
in question advising that the student had beem placed upon scholastic
probation and also advising of the new standards of work required.

There 1s no evidence under the facts set forth in your letter
that a contract was ever entered into between the perents of the student
and the University with regard to his education., We fall to see, there-
fore, how notice to the parents of the new rules and of the student being
placed upon scholastic probation and acceptance by them of said notice
could in anywise alter or modify the contract entered into between the
University of Texas and the student in September, 1937. There is no evidence
wnder the facts glven us as to any waiver on the part of the student of his
right to continue under the original contract, of his own acceptance of the
nev rules es promulgated by the Board of Regents in 1938; or, even if such
an acceptance could be shown, consideration for such an amended contract.

Under the circumstances, we must answer your second question in
the negative,

Very truly yours,
ATTORNEY GERERAL OF TEXAS
By /s/ Walter R. Koch

Walter R, Koch
Agslstant

By /s/ Jemes D. Smullen
James D, Smmllen

JDS: mids

APPROVED AFR 16, 1940 APPROVED
o OPINION

/e/ Gerald C. Mamn COMMI'TTEE

By /s/ BWB, CHAIRMAN
ATTORNEY GENERAL OF TEXAS



